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STATEMENT OF THE | SSUE

At issue in this proceeding is the validity of Rule 33-11.0065(1)(a)6.
Fl ori da Admi nistrative Code.

Petitioners allege that (1) Respondent materially failed to foll ow the
appl i cabl e rul emaki ng procedures required by Section 120.54, Florida Statutes;
(2) Respondent violated Section 120.54(2)(b)2., Florida Statutes, by denying one
of the Petitioners an opportunity to file a witten request for an econonic
i npact statenent regarding the challenged rule; (3) that the rul e enlarges,
nodi fies, or contravenes the specific provisions of |aw purported to be
i npl enented and in violation of Section 120.56, Florida Statutes; and (4) that
the adopted rule violates provisions of the United States Constitution

Respondent di sputes the standing of Petitioners to maintain the challenge
to the rule in question



PRELI M NARY STATEMENT

On June 19, 1996, Petitioners filed an original Petition for Determ nation
of the Invalidity of an Existing rule pursuant to Section 120.56, Florida
Statutes. On July 2, 1996, Petitioners filed a Motion to Voluntarily Wthdraw
Petition and/or to Submit Amended Petition. On July 5, 1996, Petitioners filed
an Anended Petition and the Motion to Arend was granted on July 15, 1996.

On July 9, 1996, a Notice of Hearing was issued, scheduling the fina
hearing for August 5, 1996, in Tallahassee, Florida. Also on July 9, 1996, an
Order to Show Cause was issued, ordering Petitioners to Show Cause as to why the
petition should not be disnissed on the basis of |ack of standing for
Petitioners to challenge the disputed rule. On July 30, 1996, Petitioners filed
atinely response to the Order to Show Cause. On July 31, 1996, an Order on
Standi ng was i ssued, determning that Petitioners had shown cause as to why the
anended petition should not be dismssed prior to hearing and ordering that the
final hearing would take place as originally scheduled. This order did not, of
course, relieve Petitioners fromtheir burden to prove standing at the fina
heari ng.

On August 2, 1996, Petitioners indicated that they wi shed to have the date
for final hearing in this cause continued to a later date. Due to the short
time remaining until the schedul ed hearing, a hearing was set up by tel ephone
conference call so that Petitioner could make an oral notion for continuance. A
hearing reporter was present during the tel ephone hearing and a transcript of
the hearing has been filed. Petitioners nmade the notion to continue the fina
heari ng and Respondent objected on the basis that Petitioners had not shown good
cause. Ms. Burns suggested that she could attend the final hearing on August 5,
1996 by tel ephone. Based upon Ms. Burns' assertion that she would not present
W tness testinony, the hearing date was not continued and the hearing remai ned
schedul ed on August 5, 1996 in Tall ahassee, with Ms. Burns attendi ng and
participating by tel ephone.

At the hearing, Petitioners renewed an oral notion for continuance of the
final hearing based primarily on the assertion that Petitioners had not had the
time or opportunity to file exhibits. M. Burns, upon being afforded the
opportunity to file the exhibits post-hearing, wthdrew the notion for
cont i nuance.

Petitioners presented no witnesses at the hearing and tendered five post-
hearing exhibits as well as an affidavit executed by Ms. Burns to indicate that
she was present by tel ephone at the hearing, did take an oath to give truthfu
testinmony, and did provide testinony during the hearing. Petitioners also filed
a post-hearing notion for sanctions agai nst Respondent.

Respondent presented the testinmony of Cheryl Dula and Petitioner Burns at
the hearing. Respondent also filed a post- hearing objection to Petitioners
exhibits and a response to Petitioners' notion for sanctions.

Rul i ngs on all post-hearing evidentiary subm ssions and other notions by
the parties are contained in the conclusions of law portion of this Final O der

Oficial notice is taken of Florida Attorney General Opinion 96-22.
Al parties submtted post-hearing proposed findings of fact and

conclusions of law. A ruling on each proposed finding of fact can be found in
the Appendix to this Final Oder.



FI NDI NGS OF FACT

1. Petitioners have filed a petition seeking to invalidate Departnent of
Corrections (DOC) Rule 33-11.0065(1)(a)6., Florida Adm nistrative Code. The
disputed rule relates to "gain tinme" provisions for i nmates of the DOC and
provides, in the portion at issue in this proceeding:

33-11. 0065 Incentive Gain Tine

(1) Ineligibility

(a) No inmate shall receive or accumul ate

i ncentive gain tine:

6. If convicted of any of the foll ow ng

of fenses conm tted before Cctober 1, 1995

and has 85 percent or |ess of any sentence
remai ning to be served. The provisions of
(1)(a)6. shall also apply to work, extra and
constructive gain tine for inmates convicted
of offenses conmtted between July 1, 1978
and June 14, 1983. The provisions of (1)(a)6.
shall not apply to educational gain tinme under
S. 944.801, F.S., or to neritorious or

educati onal achi evenent gain tinme.

Interests of the Petitioners

2. Petitioner Teresa Burns (Burns) is not an inmate of the DOC but is the
wi fe of Bobby Posey (Posey) who is incarcerated in the custody of Respondent.
Posey is serving three consecutive 99 year sentences. Pursuant to the
Respondent' s adoption and inpl enentati on of the disputed rule provision, Posey
will not be eligible to earn gain tinme to reduce his sentences. |If Posey earned
all gain time theoretically possible, w thout application of the chall enged
rule, his tentative release date fromthe DOC woul d be in the year 2079.

3. Also at issue in this proceeding is the application of Section
120.54(2)(b)2., Florida Statutes, which provides, in pertinent part, as foll ows:

(b) Prior to the adoption, anendnent, or
repeal of any rule ..., an agency may provide
information on its proposed action by
preparing an econonic inpact statenent, and
nmust prepare an econonic statenent if:

2. ...within 21 days after the notice

requi red by paragraphs (1)(a) and (b) a
witten request for preparation of an
econom c inpact statenent is filed with the
appropriate agency by the CGovernor, a body
corporate and politic, at |least 100 people
signing a request, or an organi zation repre-
senting at |east 100 persons, or any donestic
nonprofit corporation or association

4. Petitioner Florida Prisoners' Legal Aid Organization, Inc. (FPLAO is,
according to the petition and other submi ssions filed in this proceeding, a
corporation registered with the Florida Departnent of State as a non-profit
cor por ati on.



5. Petitioners have offered no evidence to establish that FPLAOis, in
fact, a registered Florida corporation (other than Burns' testinony at the
heari ng wherein she referred to "Florida Prisoners' Legal Aid O ganization
Inc."). Respondent has not, however, disputed the corporate status of the
FPLAO. In any event, Petitioners did establish, through the unrefuted testinony
of Burns, that FPLAO is an organi zati on of "several hundred nenbers."

6. Petitioners have established on the record that the FPLAO is an
organi zati on contenpl ated by the | anguage of Section 120.54(2)(b)2., Florida
Statutes. Therefore, FPLAO was entitled to file with DOC, within 21 days of the
publ i shed notice of the proposed rule, a witten request for a statenent of the
econom ¢ i npact of the proposed rule.

7. FPLAO and its Chairman, Burns, were on notice of the proposed rule as
t he proposal was originally published in the Florida Adm nistrative Law ekl y.
Further, the Petitioners were aware that the rule, as originally proposed,
affected gain tinme for inmates of the DOC by placing limtations on the anmpunt
of gain time that i nmates convicted after Cctober 1, 1995, could earn

8. Petitioners did not make any request for a public hearing relative to
the proposed rule nor did either Petitioner nmake a request to be noticed of any
changes in the proposed rule. Petitioners, and specifically the FPLAO did not
make a request for an economic inmpact statement within 21 days of publication of
noti ce of the proposed rule.

9. Petitioners failed to request a public hearing, notice of changes to
t he proposed rule, or an econonic inpact statenment, because the rule, as
originally proposed, did not affect inmates (including Burns' husband, Posey)
convicted prior to Cctober 1, 1995.

10. The only evidence presented to establish what the specific goals or
pur poses of the FPLAO are consists of Burns' testinony that the purpose of the
organi zation is "for information and support to friends, fanmly, |oved ones or
i nformati on that can be dealt with on the aw' in reference to "prison issues.”

11. Burns testified that prisoners are nenbers of the FPLAO but was unabl e
to provide a percentage of prisoners vis a vis non-prisoners in the make up of
nmenbers. There is no evidence in the record to establish the sentences of
i nmat es who belong to the FPLAO

12. There is no evidence in the record to indicate what specific
activities the Florida Prisoners' Legal Aid Organization, Inc. is, or is not,
aut hori zed to engage in.

13. Based upon the record in this proceeding, the avowed interests of the
FPLAO are not limted to matters affecting the DOC i nmat es convi cted before
Cct ober 1, 1995. FPLAO received proper notice that the proposed rule would
[imt incentive gain tine for sonme, if not all, DOC innates.

14. Petitioners also challenge the rule at issue pursuant to Section
120.54, Florida Statutes, alleging that the rule was not properly promul gated as
required by that statute, contending that the rule, as originally noticed, was
substantially changed after the initial notice and prior to final adoption
wi t hout proper notice of the change.



15. Petitioners also seek to challenge the substance of the rule as an
i nval id exercise of delegated |legislative authority pursuant to Section 120. 56,
Fl orida Statutes.

Promul gation of the Chall enged Rul e

16. Petitioners submtted a DOC draft of a proposal to anend Sections 33-
11. 0035 and 33-11.065, Florida Adm nistrative Code. This docunent indicates
that a proposal to amend these rul es was approved by DOC Deputy Secretary, Bil
Thur ber, on January 12, 1996. There is nothing on the face of the docunent or
inits contents to indicate whether the docunent is a copy of the proposed rule
approved on January 12, 1996 or is a later draft with a notation that the
ori ginal proposed rule was approved on the prior date. Included in this
docunent is the follow ng provision pertinent to this proceedi ng:

33-11. 0065 Incentive Gain Tine.

(1) Ineligibility.

(a) No inmate shall receive or accumul ate

i ncentive gain tine:

1. through 4. No change.

(5. If convicted of offenses committed on

or after Cctober 1, 1995 and has 85 percent
or less of the sentence remaining to be
served.)

(6. If convicted of any of the follow ng

of fenses conm tted before Cctober 1, 1995
and has 85 percent or |ess of any sentence
remai ning to be served. The provisions of
(1)(a)6. shall also apply to work, extra and
constructive gain tine for inmates convicted
of offenses conmtted between July 1, 1978
and June 14, 1983. The provisions of (1)(a)6.
shall not apply to educational gain tinme under
S. 944.801, F.S., or to neritorious or
educati onal achi evenent incentive gain tine.)
(Enphasi s added.)

17. Respondent submitted a document dated January 9, 1996 which indicates
that the docunment is "a proposed final draft” of the rule at issue. This
docunent does not include the provision making the rule applicable to inmates
convicted prior to Cctober 1, 1995. Petitioners have failed to establish that
their exhibit constitutes proof that the agency intended all along to adopt the
rule provision at issue but intentionally made the published proposa
"i nnocuous"” so as to deny Petitioners a "point of entry.”

18. On March 1, 1996, the DOC published a Notice of Proposed Rul e Making
in the Florida Adm nistrative Law Weekly. This notice contained the agency's
proposal to amend Rul es 33-11. 0035 and 33-11.0065, Florida Adm nistrative Code,
whi ch govern Incentive Gain Tinme for inmates of DOC. This proposal is
sunmarized in the notice as foll ows:

PURPOSE AND EFFECT: The proposed anmendnents
are needed in order to inplenent |egislative
changes made in 1995 to statutory gain tine
provi si ons.

SUMVARY:  (Proposed anmendnents to 33-11. 0035
provide a requirenment that inmates convicted



of offenses on or after Cctober 1, 1995)
serve no less than 85 percent of the sentence
i nposed, and revise the performance ratings
for incentive gain tine to delete the
"out st andi ng" category and redefine "satis-
factory" and "above satisfactory" perfor-
mance. (Proposed anmendnents to 33-11. 0065
provide for a restructuring of the procedures
for crediting inmates with incentive gain
time, incorporating the changes provided for
in 33-11.0035).

SPECI FI C AUTHORI TY:  20. 315, 944.09, 944.275
FS

LAW | MPLEMENTED:  20. 315, 944.09, 944.275 FS
(Enphasi s supplied.)

Therefore, the proposed rule, as noticed on March 1, 1996, did not purport to
affect the incentive gain tinme of inmates convicted prior to Cctober 1, 1995.

19. On March 20, 1996, the Florida Attorney CGeneral issued Attorney
Ceneral Opinion 96-22 to the Secretary of the Department of Corrections. This
opi nion was issued to the DOC in response to the foll owi ng question previously
asked by the Secretary:

May the Departnment of Corrections, in the
exercise of its statutory grant of

di scretion, adopt a rule that denies an
award of work, extra, and incentive gain-
time to certain classes of inmates when such
rule will be applied prospectively and wil |
not affect such gain-tine already awarded?

20. In AGO 96-22, the Attorney Ceneral expressed the opinion, in sum

The Departnent of Corrections, in the
exercise of its statutory grant of

di scretion, may adopt a rule that denies an
award of work, extra, and incentive gain-
time to such classes of inmates it deens
appropriate when such rule will be applied
prospectively and will not affect such

di scretionary gain-tinme already awarded.

21. In this response to the DOC Secretary, the Attorney General indicates
the opinion that the DOC has the statutory discretion to properly change rul es
related to discretionary gain time of inmates convicted prior to Cctober 1
1995, so long as the rule does not affect discretionary gain tinme already
awar ded

22. After March 20, 1996, and prior to the final enactnment of the rule at
i ssue, the DOC added the provision that appeared in the January 12, 1996,
i nternal DOC proposal approved by Deputy Secretary Thurber which applied the
[imtation on earning gain tinme to i nmates convicted prior to Cctober 1, 1995.

23. On March 25, 1996, the DCC notified the Joint Adm nistrative
Procedures Conmittee of the change in the proposed rule but did not otherw se
publish notice of the change.



24. The challenged rule, as finally adopted by the Respondent, contai ned
the provision at issue, Section 33-11.0065(1)(a)6., Florida Adm nistrative Code.

Petitioners' Challenge to the Substance of the Rule

25. Petitioners have presented no evidence in support of the allegations
contained in the Arended Petition that the challenged rul e enl arges, nodifies,
or contravenes the provisions of |aw sought to be inplenmented in this case.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Sections 120.56 and
120.57(1), Florida Statutes.

Post - Heari ng Submi ssi ons

27. Pursuant to a post-hearing order issued on August 6, 1996,
Petitioners submtted their Exhibits A, B, C, D, and E on August 15, 1996. Also
pursuant to the post-hearing order, Respondent filed a tinely witten objection
to Petitioners' Exhibit A After due consideration of Respondent's objection to
Petitioners' Exhibit A the objection is overruled and the exhibit is accepted.
Respondent's conments within the objection are considered argunent going to the
wei ght to be accorded the exhibit.

28. The affidavit of Perri King Dale and attached January 9, 1996 proposed
final draft of the rule at issue is accepted w thout objection

29. On August 15, 1996, Petitioners filed an "Qbjection, Mtion for
Sanctions, and Request for O ficial Recognition.” In this subm ssion
Petitioners object to Respondent's actions which allegedly involved the
di sruption of a tel ephone conversati on between Petitioner Burns and i nmate Posey
i mediately prior to the final hearing in this case, and the placing of Posey in
confinenent on the date of the final hearing. Anobng other things, Petitioners
assert that this conduct on the part of Respondent was inproper and an attenpt
to intimdate and distract Petitioner Burns before the hearing and to negatively
i nfl uence her testinony. The Division of Adm nistrative Hearings has no
jurisdiction over the conduct of Respondent as alleged in the notion, the notion
does not state grounds for relief, and the Petitioners' notion is denied.
Respondent's response to the notion was received and duly consi dered.

St andi ng

30. Respondent chall enges the standing of both Petitioners to maintain a
chal l enge to the disputed rule pursuant to Sections 120.54 and 120.56, Florida
St at ut es.

31. A party challenging the validity of an existing or proposed rule bears
t he burden of proving standing to maintain such a challenge where, as in this
proceedi ng, standing is made an issue. Departnment of Health and Rehabilitative
Services v. Alice, 367 So.2d 1045 (Fla. 1st DCA 1979).

32. Petitioner Burns seeks to denonstrate standing to chall enge the
di sputed rul e based upon her contention that "her associational rights with her
spouse will be termnated or significantly del ayed by application of the rule."



33. The test for standing to naintain an action pursuant to Chapter 120,
Florida Statutes, is whether the party (1) will suffer injury in fact which is
of sufficient imediacy to entitle the party to an adm ni strative hearing and
(2) that the injury is of a type or nature which the proceeding is designed to
protect. Florida Society of Ophthal nology v. State of Florida Board of
Optonetry, 532 So.2d 1279, 1285 (Fla. 1st DCA 1988) (citing Agrico Chenical Co.
v. Department of Environnental Regul ation, 406 So.2d 478 (Fla. 2d DCA 1981).

34. Petitioners contend that the Agrico test for standing is not
applicable in this proceedi ng because this case is a rule chall enge brought
pursuant to Sections 120.54 and 120.56, Florida Statutes. The test for standing
in a rule challenge case has been held to be distinguishable fromthat applied
in Section 120.57 proceedi ngs, given appropriate facts. 1In a rule challenge
proceedi ng petitioners are not required to prove that the injury conplained of
is solely within the "zone of interest” protected by the statute relied upon by
the agency as authority for the rule. Florida Medical Association v. Departnent

of Professional Regulation, 426 So.2d 1112, 1117 (Fla. 1st DCA 1983). 1In rule
cases, it is appropriate for the Hearing Oficer to consider the effect of other
statutes in determning standing. 1d. However, in this case, Petitioners have

failed to establish that they neet either the Agrico test or the nore expanded
test for standing outlined in the Florida Medical Association case.

35. Petitioners contend that the challenged rule substantially affects
Burn's rights to famlial association with her husband, Posey. The rule would
appear to affect the nmenbers of the FPLAO who are relatives of affected inmates
to the sane extent that it would affect Burns.

36. Section 944.275, Florida Statutes, provides the DOC with the statutory
di scretion to award gain tinme to inmates in their custody. The purpose of gain
time would appear to be to provide the DOC with a nechanismto encourage certain
inmate activities and to discourage others. Petitioners have not proved that
Section 944.75, Florida Statutes, is designed to protect their asserted
interests and the Petitioners have not cited any other statutory or regulatory
provisions in Florida |l aw which are designed to do so. Petitioners' reliance on
federal case law regarding rights of famlial association involve child custody
and are distinguishable fromthe facts presented in this case.

37. Effective July 1, 1992, the Division of Adm nistrative Hearings no
| onger has jurisdiction over rule challenges brought by individuals who are
prisoners as defined in Section 120.52(12)(d), Florida Statutes. The
Legi sl ature has therefore placed limtations on the standing of inmates who are
directly affected by the disputed rule to challenge the rule in an
adm ni strative proceeding. Therefore, prisoners who are nenbers of the FPLAO
have no standing to challenge the disputed rule in this proceeding as a matter
of | aw.

38. Both Petitioners have established that the challenged rule has sone
effect on their interests. However, there are a nmyriad of circunstances in
which the direct regulation of prisoners in the custody of the Respondent m ght
indirectly affect Petitioners. The geographic assignment of prisoners,
visitation tines, disciplinary actions for prisoner infractions, even persona
property prisoners are pernitted to possess are issues that mght indirectly
affect the relatives of inmates. However, the Legislature has clearly defined
l[imts on standing to challenge the DOC rul es regarding the regul ati on of
prisoners and to permt such challenges in the manner Petitioners seek to do
woul d circunvent this legislative intent.



39. Not everyone having an interest in the outcone of a dispute over an
agency's rule that determines the rights and interests of others is entitled to
participate as a party in an adnmnistrative proceeding to resolve that dispute.

Florida Society of Opthal nol ogy, supra, 532 So.2d at 1284.

Were that not so, each interested citizen
could, nerely by expressing an interest,
participate in the agency's efforts to
govern, a result that woul d unquestionably

i npede the ability of the agency to function
efficiently and inevitably cause an increase
in the nunmber of litigated disputes well
above the nunber adm nistrative and appel |l ate
judges are capable of handling. Therefore
the |l egislature nust define and the courts
must enforce certain limts on the public's
rights to participate in admnistrative
proceedi ngs. 1d.

40. Based upon the evidence of record in this case, neither Petitioner has

met the burden to prove standi ng based on the applicable | aw

41. Petitioners have established that the FPLAO is an organi zation

entitled to request an econon c inpact statement pursuant to Section
120.54(2)(b)2., Florida Statutes.

42. Petitioners contend that the FPLAO failed to request the economc

i npact statenment within the 21 days provided by | aw because the cha
rule, as originally noticed in the Florida Adm nistrative Law Wekly,

| enged
di d not

af fect prisoners convicted prior to Cctober 1, 1995, therefore, did not affect

the interests of the organization. This argunent is not persuasive.

The avowed

interests of the FPLAO as indicated in the record in this case, is not limted
to prisoners convicted in any specified tine period. Petitioners have failed to

establish a logical basis for the failure of the FPLAO to request an

econom ¢

i npact statenent within the tinme specified by statute and have therefore failed

to prove that the group was denied a point of entry to do so.

43. Petitioners have al so established that, after the origina

publ i shed

noti ce of the proposed rule, Respondent nmade a substantial amendnent to the
proposal and did not publish notice of the anendment prior to adopting the rule.

44. Section 120.54(13)(b), Florida Statutes, provides in pertinent part:

(b) After the notice required in subsection
(1) and prior to adoption, the agency may

wi thdraw the rule in whole or in part or may
make changes in the rule as are supported by
the record of public hearings held on the
rul e, technical changes which do not affect
t he substance of the rule, changes in
response to witten material relating to the
rul e received by the agency within 21 days
after the notice and nmade a part of the
record of the proceeding, or changes in
response to a proposed objection by the
[Adm ni strative Procedures] comittee



45. Petitioners argue that the substantive change in the rule viol ated
Section 120.54(13)(b). However, the record of the rule adoption proceeding was
not placed in evidence in this case and Petitioners failed to neet their burden
to establish that the proposed rule was changed in a nmanner not otherw se
permtted by the statute. Petitioners present a |logical argument in this regard
but failed to provide the proof necessary to support it.

The Chal l enge to the Substance of the Rule

46. Petitioners also challenge the rule pursuant to Section 120. 56,
Florida Statutes, alleging that the rule enlarges, nodifies, or contravenes the
provisions of law which it is intended to inplenent.

47. Respondent relies on Section 944.275, Florida Statutes, as the
specific authority to promulgate the rule at issue. Petitioners argue that this
statute does not authorize the Respondent to deny incentive gain tinme on the
basi s of anything other than the inmate's conduct. 1In addition, Petitioners
contend that the statute does not convey the authority to the agency to inpose
gain tinme restrictions on any inmate convicted before Cctober 1, 1995.

48. On March 20, 1996, at the request of the Secretary of the Departnment
of Corrections, the Attorney Ceneral of Florida issued his opinion nunber 96-22
relative to the authority of the agency to promul gate the challenged rule
pursuant to Section 944.275. In this opinion, the Attorney General analyzed the
history of the gain time statute and directly addressed the issue raised by
Petitioners as follows:

The awardi ng of incentive gain-tinme in
section 944.275, Florida Statutes, was
anended in 1993 and again in 1995. Anong

t he amendnents to the statute was a provision
maki ng i nmates who were sentenced for offenses
commtted on or after Cctober 1, 1995,
ineligible to earn any type of gain-tinme in
an anmount that woul d cause the sentence to
expire or termnate prior to the inmte
havi ng served a m ni num of 85 percent of the
sentence inposed. While the 1993 and 1995
anendnments altered the amount of gain-tine
DOC was authorized to award, its discretion
whet her to award such gain-tine was not

al tered.

Thus, since 1979 section 944.275, Florida
Statutes, has recognized the discretion of
DOC in awardi ng i ncentive gain-tine, even
though the statute in effect at the tinme
the of fense was conm tted woul d control

t he maxi mum amount of gain-tine the depart-
ment could award. In recognition thereof,
the Suprenme Court of Florida in Waldrup v.
Dugger st at ed:

Not hi ng in this opinion, however, shall be
read as restricting the discretion accorded
DOC under the earlier incentive gain-tine
statutes. This discretion renmains intact.



If DOC withholds all or some of the
incentive gain-tinme available to Waldrup or
simlarly situated i nmates under the earlier
statutes, then DOC s actions cannot be
chal | enged unl ess they constitute an abuse
of discretion.

In VWal drup the Court recognized that the
statutory | anguage amendi ng the gain-tine
statute in 1983 "discloses that the tota
nunber of days granted by DOC was di scret-
i onary, provided the award never exceeded
twenty." Thus, while the 1983 reforns
limted DOC s discretion by decreasing the
| argest possible incentive gain-tinme award
from37 to 20 days a nonth, DOC stil

retai ned substantial discretion in deciding
whet her to award such incentive gain-tine.

. Attorney Gen. 96-22 March 20, 1996, at page 3 (footnotes onmitted). This
Attorney CGeneral's opinion is dispositive, and on that authority it is concl uded
that the Respondent acted within the authority conveyed by the Legislature in
Section 944.275, Florida Statutes, in adopting the challenged rule.

49. Petitioners bear a stringent burden in challenging an agency rule.
Agrico Chemical Co. v. State Department of Environnental Regul ation, supra. |If
the rul e does not exceed the agency's statutory authority and is reasonably
related to an appropriate purpose of the statute, it should be sustained. State
Mari ne Fi sheries Comm ssion v. Organized Fi shermen of Florida, 503 So.2d 74
(Fla. 1st DCA 1987). Assunming, therefore, that the Petitioners in this case had
est abl i shed standing to proceed, based upon the foregoing, Petitioners failed to
prove that the rule in question is invalid pursuant to either Section 120.54 or
Section 120.56, Florida Statutes.

Constitutional |ssues

50. Finally, Petitioners in this case challenge the disputed rule on
constitutional grounds. This issue was al so addressed by the Attorney Cenera
in opinion 96-22. The Attorney General concluded, in sum

The Departnent of Corrections, in the
exercise of its statutory grant of

di scretion, may adopt a rule that denies an
award of work, extra, and incentive gain-
time to such classes of inmates it deens
appropriate when such rule will be applied
prospectively and will not affect such

di scretionary gain-tinme already awarded.

. Attorney Gen. 96-22, supra, at page 2. Petitioners do not allege that the
rule retroactively affects the gain time accumul ated by i nmates.

51. This opinion of the Attorney CGeneral al so concludes that the rul e does
not offend the equal protection clause of the United States Constitution. Id.
at page 5.



ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
ORDERED:
That petitions filed in this proceeding, challenging the validity of Rule
33-11.0065(1)(a)6., Florida Adm nistrative Code, pursuant to Sections 120.54 and

120.56, Florida Statutes, are di sm ssed.

DONE and ENTERED this 19th day of Septenber, 1996, in Tall ahassee, Fl orida.

JAMES W YORK, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this 19th day of Septenber, 1996.
APPENDI X TO FI NAL ORDER DQAH CASE NO. 96- 2943RX

Rul i ngs on Petitioners' Proposed Findings of Fact:

1. Adopted in paragraph 1 of the Final Order.

2. Rej ected. Respondent is not required to file such
responses.

3. Adopted in paragraphs 5 and 6 of the Final Oder.

4. Adopted in substance in paragraph 2 of the Final
O der.

5. Rej ected, not material or relevant.

6. Rej ected, not material or relevant and not
supported by the record.

7. Adopted in material part in paragraphs 4-6 of the

Final Order. Petitioners' standing involves a
conclusion of law and is addressed in that portion
of the Final Order.

8. Rej ected as argument and concl usi ons not supported
by the record. Burns' standing is addressed in the
Concl usi ons of Law portion of the Final Order.

9. Adopted to the extent relevant in paragraph 16.
The remai nder of this proposed finding is rejected
as argunentative, conclusory and not supported by
t he evi dence.

10. Adopted in material part in paragraph 18 of the
Fi nal Order.

11. Rej ected, not necessary to concl usions reached and
i mat eri al .

12. Adopted in material part in paragraph 19 of the
Fi nal Order.

13. Adopted in material part in paragraphs 22-24 of the



Final Order. Petitio
Subsection 33-11. 0065
VWet her Respondent ac
law' or not is a |lega
Adopted in material p
Fi nal Order.

14.

Rul i ngs on Respondent's Proposed Fi

1-2. Adopt ed i n substance
O der.
3. Adopt ed i n substance
O der.
4. Adopt ed i n substance
O der.
5-7. Adopt ed i n substance
O der.
8- 9. Rej ected. Not necess
10. Adopt ed i n substance
O der.
11. Not necessary to the
12. Adopt ed i n substance
Fi nal Order.
13- 14. Adopt ed i n substance
Fi nal Order.
15-17. Adopt ed i n substance
O der.
COPI ES FURN SHED:
Teresa Burns, Chairman
Florida Prisoners' Legal Aid
Organi zation, Inc.
14365 East Col onial Drive, Suite 1A

Ol ando, Florida 32826

Judy Bone, Esquire

Department of Corrections

2601 Bl ai rstone Road

Tal | ahassee, Florida 32399-2500

Harry K. Singletary, Jr.,
Department of Corrections
2601 Bl ai r st one Road

Tal | ahassee, Florida 32399-2500

Secretary

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

ners failed to prove
(1)(a)6. was "re-added."

ted in a manner "required by
| conclusion and is rejected.
art in paragraph 24 of the
ndi ngs of Fact:

i n paragraph 18 of the Final
i n paragraph 24 of the Final
i n paragraph 1 of the Final

i n paragraph 2 of the Final

ary to concl usi ons reached.
i n paragraph 2 of the Final

concl usi ons reached.
i n paragraphs 10-11 of the

i n paragraphs 7 and 13 of the

i n paragraph 9 of the Final



NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY

RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



